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FEDERAL LABOUR STANDARDS PROTECTIONS FOR WORKERS IN
NON-STANDARD WORK

ISSUE PAPER
ISSUE

e Labour standards generally apply to workers in traditional employment
relationships. Today, however, many workers are engaged in non-standard
employment and may not have access to these protections. In this context, who
should be covered by federal labour standards? What protections should apply to
non-standard workers in the federally regulated private sector?

BACKGROUND
e Federal labour standards are based on the assumption that standard work, meaning

work that is full time, permanent and part of an employment relationship with one
employer (International Labour Organization (ILO), 2016), is the norm.

e However, as the nature of work changes, a small but significant and potentially
growing portion of workers are engaged in non-standard work, or work that differs
from standard employment (ILO, 2016). This covers a broad spectrum of workers,
including part-time, temporary and temporary help agency employees, as well as
dependent and independent contractors (see Figure 1).

Figure 1: Spectrum of Work
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e New types of work common in the gig economy? (also called the on-demand
economy), such as gig work, task-based work and zero hours contracts (contracts
with no guaranteed hours), as well as older forms such as freelance work, fall along
different points of the spectrum and many workers do not fit neatly in one category.
For example, a worker in task-based work could be treated by their employer or
client as an employee, a dependent contractor or an independent contractor
depending on a number of factors, including how much control they have over their

1 According to the ILO (2016), this term is used to designate “work that is mediated through online
platforms.” Common features of the gig economy include the classification of workers as independent
contractors and the constant monitoring of worker performance through reviews and ratings by clients
and customers (ILO, 2016).
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work. They could also be considered a part-time or full-time worker, with that label
changing depending on a given week or month if their hours vary. If they work
under multiple contracts, it is possible that many different labels would apply to
them at the same time.

For workers, non-standard work can offer flexibility, enabling them to meet personal
and family obligations and contributing to improved work-life balance. It can also
help employers remain competitive and increase profits by allowing them to build a
flexible and agile workforce.

On the other hand, non-standard work can create financial, scheduling and other
types of challenges for workers. For example, a freelance worker who becomes
pregnant and wants to take a maternity leave would have no guarantee of retaining
her clients at the end of her leave. This could cause budgeting problems, given that
her future income is not secure, and could require her to take less leave, return to
work during leave or make other concessions. Meanwhile, an employee in standard
work who has met the eligibility requirement can take job-protected maternity leave
knowing her position is secure.

In general, workers in non-standard work are also more likely to be in precarious
work, or work that is low-paid, insecure, with little worker control and without the
protections provided by law or collective agreements (ILO, 2016). The issues
associated with non-standard work are exacerbated for those whose work is also
precarious.

Not all workers in non-standard work face the same challenges. Part-time,
temporary and temporary agency employees are covered by labour standards
protections. Employees who have been misclassified, some dependent contractors,
and all independent contractors, however, are not protected because they are not
considered employees. In these latter cases, workers do not get even basic
protections like minimum wage and maximum hours of work, leaving them
vulnerable to low income and overwork.

Similarly, workers in non-standard work who are considered employees are covered
by federal programs like the Canada Pension Plan (CPP) and Employment
Insurance (El), while those who are not considered employees may lose out on
coverage or have to pay more than the employee share of premiums.

NON-STANDARD WORK AND THE CANADA LABOUR CODE

Part Il (Labour Standards) of the Canada Labour Code (the Code) applies to, and
in respect of, employees employed in or in connection to any federal work,
undertaking or business (including employees of Crown corporations and excluding
the federal public service). Part Il of the Code is the only labour standards
legislation in Canada that does not include a definition of “employee”.
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e While not explicitly stated, Part Ill does not treat independent contractors as
employees. However, it does apply to them as employers if they have employees
and operate in the federally regulated private sector (FRPS).

e In the application of Part Ill, binary determinations of whether someone is a true
employee (who would be covered by Part 1) or a true independent contractor (who
would not be covered by Part Ill) are made on a case-by-case basis by Labour
Program inspectors, adjudicators and the courts.? If the relationship more closely
resembles that of employee-employer, the worker will generally be deemed to be an
employee.

e In workplaces, employers and workers make these determinations on a day-to-day
basis. They must interpret the application of Part 11l and weigh different factors to
determine if they or someone performing work for them is an employee or not. The
consequence of an incorrect determination is the denial of labour standards
protection to an employee who should be protected, as well as the risk of an
employer being found in contravention of Part Ill, which is associated with costs.

e Recent changes to Part Il set a precedent for extending protections to workers in
non-standard work. Bill C-63, the Budget Implementation Act, 2017, No. 2, which
received Royal Assent on December 14, 2017, made amendments to Part I
intended to better protect unpaid interns® in the FRPS. Once necessary regulations
come into force, these changes will eliminate unpaid internships in the FRPS unless
they are part of an educational program, and make sure those unpaid interns whose
internships are part of such a program receive basic labour standards protections.

e Proposed changes to Part Il were also introduced in Budget Implementation Act,
2018, No. 2 that would help prevent misclassification and protect misclassified
employees. These changes received Royal Assent in December 2018 and, once in
force, will prohibit employers from misclassifying employees and put the onus on
employers to prove that a worker is not an employee.

e Part | (Industrial Relations) of the Code recognizes the existence of “dependent
contractors” and treats them as employees. In particular, Part | defines a
“‘dependent contractor” as:

2 Inspectors rely on their judgement and the principles and tests set out in the common law when
interpreting Part Il and making determinations about whether an individual is an employee or an
independent contractor. Courts have traditionally looked to various factors in defining an employment
relationship, including: the degree of control exercised by the alleged employer over the worker; the
worker’s integration into the employer’s business; the worker’s availability to work for others; the worker’s
ownership of tools; and the worker’s degree of financial risk or opportunity for profit.

3 Unpaid interns are not employees in standard work. They are people who are engaged in a short-term
workplace-based learning experience in order to acquire experience meant to assist them in developing
career prospects.
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(a) the owner, purchaser or lessee of a vehicle used for hauling, other than on
rails or tracks, livestock, liquids, goods, merchandise or other materials, who
is a party to a contract, oral or in writing, under the terms of which they are:

i.  required to provide the vehicle by means of which they perform the
contract and to operate the vehicle in accordance with the contract;
and

ii. entitled to retain for their own use from time to time any sum of
money that remains after the cost of their performance of the contract
is deducted from the amount they are paid, in accordance with the
contract, for that performance,;

(b) a fisher who, pursuant to an arrangement to which the fisher is a party, is
entitled to a percentage or other part of the proceeds of a joint fishing venture
in which the fisher participates with other persons; and

(c) any other person who, whether or not employed under a contract of
employment, performs work or services for another person on such terms
and conditions that they are, in relation to that other person, in a position of
economic dependence on, and under an obligation to perform duties for, that
other person.

e The rationale for providing dependent contractors with rights under Part | stems
from arguments put forward by Professor Harry Arthurs in the 1960s. Arthurs
argued that dependent contractors should not be excluded from collective
bargaining simply because their employment relationship did not resemble a
traditional employer-employee relationship. A key point was that collective
bargaining is a means of correcting a power imbalance and, because dependent
contractors occupy the same labour market space as employees, they should be
eligible for unionization.

SITUATION IN THE FEDERALLY REGULATED PRIVATE SECTOR*

Statistical data

e The majority of employees in the FRPS are permanent, full-time employees. Based
on the 2015 Federal Jurisdiction Workplace Survey (FJWS), 85% of the 910,000
employees in the FRPS are permanent, full-time employees, which is higher than the
proportion of employees in Canada who are permanent, full-time (71%).

4 More detailed information about the data sources used in this section is available in a separate
Backgrounder.



¢ Nevertheless, non-standard work exists in the FRPS. The Labour Program’s
analysis of the 2015 FJWS, the 2017 Labour Force Survey (LFS) and the 2017

Survey of Employment, Payroll, and Hours found that:

o Approximately 10% of all employees in the FRPS worked part-time, which is
less than the proportion of employees working part-time in Canada overall

(18%).

o Approximately 5.5% of employees in the FPRS were in temporary work, with
about half of them in term or contract employment, and the rest in either
seasonal employment or casual employment. In Canada overall, temporary
employees constitute 14% of all employees.

e As for self-employed workers, the Labour Program, based principally on the 2015
FIJWS and the 2017 Labour Force Survey (LFS), estimates the following:

o Approximately 80,000 workers in the FRPS (8% of people working in the
FRPS) were self-employed, of whom approximately 60,000 (75%) had no
paid employees. Self-employment is slightly more common in the Canadian
workforce overall (15%) than in the FRPS, of whom 70% had no paid

employees.

o The vast majority of self-employed workers in the FRPS (92% of those
without employees and 85% of those with) were men. Notably, while non-
Canadian born workers made up only 28% of employees in the FRPS, they
accounted for over half (54%) of self-employed workers without employees.

e Tables 1 and 2 provide demographic profiles of workers in non-standard work in the
federally regulated private sector.

Table 1: Proportion of FRPS employees in specific demographic groups who are temporary and

part-time, 2017

Demographic Group

Temporary Employees

Part-time_Employees

Women

6%

14%

Men

5%

8%

Non-Aboriginal persons

5%

10%

Aboriginal persons (off reserve)

%

%

Canadian born

5%

11%

Non-Canadian born

6%

9%

Source: Labour Program analysis of the 2017 LFS and the 2015 FJWS.




Table 2: Proportion of FRPS workers in specific demographic groups who are self-employed
without employees and who are self-employed with employees, 2017

Demographic Group Self-e?mplpolzsgevxsnthout Self-employed with employees
Women 1% 1%
Men 9% 3%
Non-Aboriginal persons 6% 2%
Aboriginal persons (off reserve) 8% 3%
Canadian born 4% 2%
Non-Canadian born 12% 3%

Source: Labour Program analysis of the 2017 LFS and the 2015 FJWS.
Note: The denominator for each row includes both employees and the self-employed.

During informal discussions held with a small group of Labour Program officers
(inspectors and early resolution officers) from across the country in August 2018,
officers mentioned that the use of self-employed workers (for labour standards
purposes, likely dependent or independent contractors) instead of employees has
become an issue in the FRPS, mostly in the trucking industry. Labour Program
officers said some employers are requiring workers to become incorporated self-
employed workers. This allows employers to avoid paying taxes and avoid meeting
labour standards for these workers. The officers indicated that some employers
have raised this issue and that they have complained that this practice makes it
more difficult for them to compete.

Analysis of data from the LFS 1998-2018° demonstrates that incorporated self-
employment in the trucking sector in the FRPS is becoming more common,
particularly incorporated self-employment without paid employees. According to the
LFS, the proportion of self-employed workers without employees in the trucking
industry has increased from 26% in 1998-2002 to 30% in 2013-2017. The increase
can be attributed to the increased proportion of incorporated workers without
employees, which more than doubled during the period, from 7% to 16% of workers
in the trucking industry, while the proportion of unincorporated self-employed
workers without employees decreased by 5 percentage points (see Figure 2).

5 The statistics are shown as proportions over five-year intervals. The five-year interval was selected to
improve the accuracy of the statistics by increasing the sample size.




Figure 2: Self-employed by incorporated status in the trucking occupation in the FRPS as a
roportion of total workers in the sector, 1998-2017
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Source: LFS 1998-2018.

Notes: Any difference from 100% due to rounding error. The statistics, while zeroing in on 4-digit
NAICS codes with a high preponderance of FRPS coverage, do partially capture trucking
occupations in provincial jurisdiction.

Collective agreements

A September 2018 review by the Labour Program of a representative sample of 231
collective agreements in the FRPS found that it is common for bargaining parties to
negotiate certain limits on an employer’s use of non-standard work. For example,
many of the collective agreements examined have provisions stating that employers
will not call in or schedule temporary, casual, seasonal and part-time employees to
work unless a full-time, permanent employee cannot fill the vacancy. Many of the
collective agreements also set limits on the number of contractors and part-time
employees or their share as a percentage of the workforce, generally to protect the
job stability of permanent employees.

Many agreements in the sample specifically exempt workers in non-standard work
from certain employer-provided benefits available to those in standard work. These
include notice periods for layoff, group insurance, pension plans, right to severance
pay, hours of work and overtime pay, paid vacation, holiday with pay for statutory
holidays and various leaves (e.g. parental, sickness and disability).

On the other hand, some agreements do provide certain protections to workers in
some types of non-standard work, especially temporary employees. For example,
the analysis found that:

o Temporary employees are usually provided with a specified term not
exceeding a certain time limit (e.g. 18 months), which means that an
employer cannot hire an employee on a temporary basis for an extended



period of time and avoid transitioning the employee into a permanent
position or a position with entitlements to more protections and benefits.

o There are agreements where temporary employees must be granted
indeterminate employment status if their service exceeds a certain number
of years, with the number varying depending on the employer (e.g. three
years for the Calgary Airport Authority; 18 months for CBC.

o Under one agreement, temporary employees hired for fewer than 13
weeks must be paid a premium of 12.5% in recognition of the fact that
they are not entitled to many benefits (e.g. vacation or pension).

The sample included just one collective agreement, in the broadcasting sector,
providing protections for freelancers. The agreement requires that a contract be
signed by the employer and a freelancer before any assignment begins and that
freelancers be paid fairly for their work based on fiscal realities. The agreement
also sets out rates of pay for freelancers and contains a clause stating that
freelancers shall not be required to work on a speculative basis.

WHAT THE RESEARCH SAYS

Scope of the issue

While there is limited data on how many workers are in non-standard work in the
FRPS, there is some information available on the issue in Canada more generally.
A 2016 C.D. Howe Institute report by Busby and Muthukumaran, for example, found
that non-standard work accounts for just over a third of total employment in Canada.
A study by the staffing firm Randstad Canada in 2017 concluded that non-traditional
workers (meaning contingent, consultant, contractual, part-time, freelance and/or
virtual workers for the purposes of the study) make up 20% to 30% of the Canadian
workforce. The latter also identified information technology (IT), engineering,
administrative support, sales and business development, finance and accounting,
and human resources as the industries with the highest proportions of these
workers.

Research has shown quite clearly that, overall, the share of non-standard work has
stabilized in Canada in recent years. Busby and Muthukumaran (2016)
demonstrate that the share has been “remarkably stable” at slightly more than one-
third of total employment since the early 1990s and that the majority of jobs are full-
time. A 2018 Chartered Professional Accountants Canada report by Fong similarly
notes that “the aggregate statistics do not show that non-standard work
arrangements are a growing issue”. Fong underlines that though part-time work
rose as a share of total employment from the 1970s until the early 1990s, it has
consistently accounted for about 20% of workers since then. In addition, while
temporary work has risen as a proportion of total employment, it still only accounts
for about 13% of the Canadian workforce (Fong, 2018).
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e However, while the use of part-time work has declined in many sectors, it has
significantly increased in information, culture and recreation services,
accommodation and food services, and educational services—and these are the
same sectors where the largest increases in temporary employment have also been
seen (Fong, 2018). Busby and Muthukumaran (2016) note that the absolute
numbers of people in non-standard work are increasing and that full-time temporary
work as a share of total employment is also increasing, especially for contract and
term positions. There are also some who see the potential for continued growth.
According to a 2016 report by Becker and Rajwani on the sharing economy, over
half of all new jobs in Canada are non-standard work arrangements (e.g. defined as
part-time, temporary, on contract, freelance, self-employed or unpaid).

Impacts

e According to the literature, there can be negative personal and family impacts for
workers in non-standard work, particularly those who earn less. Poverty and
Employment Precarity in Southern Ontario (PEPSO) (2015) found that low-income
is associated with poorer general and mental health and that, for those in less
secure employment in low- and middle-income households, anxiety about
employment interferes with personal and family life.

e The literature also suggests that workers in non-standard work may have difficulty
accessing social programs and benefits. In a Mowat Centre report, Johal and
Thirgood (2016) argue that because Canada’s social programs operate under the
assumption that standard work is the norm, eligibility for programs such as El and
the CPP will decline as non-standard work increases.

e There is research pointing to broader societal impacts of non-standard work. A
recent ILO report (2016) identifies a number of societal impacts driven by two
aspects of non-standard work: job insecurity and lower pay. The report points to
lower home ownership and lower fertility rates as potential outcomes of non-
standard work that could have negative consequences for societies. PEPSO (2015)
found that precarious work has both negative and positive impacts on community
and democratic participation. They found that moving from precarious to secure
employment increases the likelihood of voting by over 20%. They also found that
workers in less secure employment are more likely to volunteer than workers in
standard work, and that they are more likely than workers in secure employment to
do so to improve job opportunities.

e There is also research examining the economic impacts of non-standard work. In its
2016 report on non-standard work around the world, for example, the ILO (2016)
identifies labour market segmentation® as a potential outcome with economic

6 The ILO (2016) defines this as “a situation in which one segment of the labour market faces both inferior
working conditions and vulnerable employment status, while the other segment enjoys more favourable
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consequences. According to the report, in situations of labour market
segmentation, workers in standard and non-standard work share unemployment
and income security risks unequally, which can cause labour market instability. The
report also notes that labour market segmentation can also contribute to increased
inequality because workers in non-standard work earn lower wages, have less
access to training and are more likely to rotate between employment and
unemployment compared to those in standard work (ILO, 2016).

e A 2015 report by the Organisation for Economic Cooperation and Development also
points to increased inequality as a potential economic impact of non-standard work.
The report recognizes that not all non-standard jobs are “bad” and that they can be
used by employers to build flexible workforces. However, it also concludes that an
increase in non-standard work “tends to lower wages at the bottom of the earnings
distribution, while the effect is often neutral at the top, thereby contributing to
increased individual earnings inequality” and that addressing this inequality can
promote economic growth.

Policy responses

e There are conflicting views on how best to address the issues faced by workers in
non-standard work. Some of the literature points to labour standards as a solution.
Johal and Thirgood (2016), for instance, note that Ontario’s Employment Standards
Act (ESA) was designed to protect the average Ontarian in a standard work
arrangement but that, as fewer workers are engaged in this type of work
arrangement, a growing number may not be entitled to ESA protections. As such,
they recommend that governments explore whether independent contractors in the
gig economy merit additional protections that they have not traditionally been
afforded, such as minimum wage. Johal and Thirgood (2016) add that extending
partial or full labour standards protections to gig workers who are dependent
contractors could help prevent a race to the bottom.

e Similarly, Becker and Rajwani (2016) identify a number of possible policy responses
through labour standards, including creating provisions for independent contractors
and dependent contractors in regulations that would leave the option open for
further regulations to exempt or create different standards for particular groups, and
using the broadest possible definitions for “employer” and “employee” when
interpreting legislation.

e There are also different views on the role of definitions in clarifying to whom federal
labour standards apply. The 2006 Commission for the Review of Part Il of the
Canada Labour Code led by Harry Arthurs recommended in Fairness at Work that
Part Ill be amended to permit the Minister to enact regulations defining

working conditions and employment security granted by permanent contracts—even if workers in both
segments perform the same types of jobs. A key feature of dual labour markets is that the transition from
one segment to another is compromised.”
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‘employees”, “employers” and “employment”. The report argued that “if coverage
under Part Ill is not properly defined, the whole statutory scheme for federal labour
standards is likely to be destabilized”. The 2017 Ontario Changing Workplaces
Review report similarly recommended that Ontario’s ESA be amended to cover
dependent contractors. The recommendation was based on the idea that the ESA
should communicate with as much clarity as is reasonable the scope of coverage of
the Act, and on the argument that failing to include dependent contractors within the
definition of employee would prevent any interpretation of “employee” that tries to
extend the ESA’s protections to that group (Mitchell and Murray, 2017). While Bill
148, which was passed by the Ontario legislature in fall 2017, included changes to
the ESA to address misclassification of employees as independent contractors, it
did not change the definition of “employee”. A report by Faraday (2017) for the
Canadian Centre for Policy Alternatives argues that Bill 148 did not go far enough
and recommends that, at a minimum, the definition be extended to cover dependent
contractors.

e In its rationale for not accepting the Changing Workplaces Review’s
recommendation to revise the ESA definition of “employee” to include dependent
contractors, the Ontario Ministry of Labour indicated that “changes to the definition
[of employee] are likely to have unintended consequences” (Ministry of Labour,
2017). The Law Commission of Ontario advised the Government of Ontario that it
would be difficult to define the scope of any dependent contractor provisions without
inadvertently capturing true "independent contractors" within the definition (Ministry
of Labour, 2017). A report by De Stefano (2016) for the ILO argues that, “proposing
a new legal bucket for grey-zone cases may complicate matters, rather than
simplifying the issues surrounding classification.” De Stefano notes that legal
definitions are always difficult to apply in practice and that there is a risk of just
shifting the grey zone while still leaving employers vulnerable to legal challenges.

e Others maintain that this issue is best addressed outside of labour standards
completely. Busby and Muthukumaran (2016), for example, advise against focusing
on labour standards in response to the evolution of work arrangements, as it could
result in less job creation or impact workers who choose non-standard work.
Instead, they support focusing on policies and programs that would help mitigate
risks faced by non-standard workers, such as income unpredictability, a lack of
health or pension benefits and poor access to further education, while
accommodating the need for labour market flexibility.

STAKEHOLDER PERSPECTIVES

e The Modernizing Federal Labour Standards consultations run by the Labour
Program from May 2017 to March 2018 generated divergent views on various
aspects of this issue. For example, while many respondents to the January 2018
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online public survey’ indicated that there is a shift towards more insecure and
precarious jobs, one employer organization noted that the available evidence does
not suggest a crisis in the number of workers in precarious work in the FRPS.

e Interms of policy responses, many survey respondents said that Canada needs
better labour standards and regulations in the context of the changing nature of
work. In particular, a number noted that better labour standards are necessary to
address the growth in non-standard, precarious and poorly paying work and create
better quality jobs.

e Several unions, labour organizations, advocacy groups and experts recommended
during the consultations that a definition of “employee” be added to Part Il and that
it be broad enough to cover workers in non-standard work. Some recommended
applying the definition of “employee” in Part | of the Code, which includes
dependent contractors, to Part Ill. Others suggested that the definition be
broadened even further to include workers who are not dependent on any single
employer for their income but on a series of employers within the FRPS as a whole.

e Other stakeholders argued against changes that would extend labour standards
protections to workers in non-standard work. Several employers and employer
organizations emphasized that many workers choose non-standard work. Some
added that most of those classified as independent contractors are highly
specialized professionals, for example in information technology, and not vulnerable
workers requiring special labour standards protections. One employer organization
in the trucking industry said it is unnecessary to specify who is considered an
employee or an independent contractor in Part Ill, arguing that independent
contractors are common in the industry and should be able to set out their business
relationship in a written contract and that employers and independent contractors
across the industry agree on this point

NON-STANDARD WORK AND LABOUR STANDARDS IN OTHER JURISDICTIONS
Provinces and territories

e Similar to the federal regime, provincial and territorial labour standards legislation
tends to apply broadly to employees with some occupational and sectoral
exclusions.

e Quebec and Yukon are the only two jurisdictions where labour standards legislation
applies to categories of workers who are neither employees nor independent
contractors. In both cases, the features of these types of workers are included in
the statutory definition of “employee” (see Table 2).

7 Survey participants self-selected and therefore the results are non-representative.
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Table 2 : Definitions in labour standards legislation of Quebec and Yukon?®

Legislation Definition

Quebec “Employee” means a person who works for an employer and who is entitled to a wage and
Act also includes a worker who is party to a contract, under which he or she:

respecting i. undertakes to perform specified work for a person within the scope and in accordance

labour with the methods and means determined by that person;

standards ii. undertakes to furnish, for the carrying out of the contract, the material, equipment, raw

materials or merchandise chosen by that person and to use them in the manner
indicated by him or her; and

iii. keeps, as remuneration, the amount remaining to him or her from the sum he has
received in conformity with the contract, after deducting the expenses entailed in the
performance of that contract;

Yukon “Contract worker” means a worker, whether or not employed under a contract of
Employment| employment, and whether or not furnishing tools, vehicles, equipment, machinery,
Standards | material, or any other thing owned by the worker, who performs work or services for

Act

another person for compensation or reward on such terms and conditions that:

(a) the worker is in a position of economic dependence on, and under an obligation to
perform duties for, that person; and

(b) the relationship between the worker and that person more closely resembles the
relationship of employee to employer than the relationship of an independent contractor
to a principal or of one independent contractor to another independent contractor;

United Kingdom

A non-binary “three tier” approach exists in the United Kingdom (UK). The UK’s
Employment Rights Act (ERA) covers both “employees” and “workers”, but not “self-
employed”. “Employees” are traditional employees; “workers” do work or services
under a contract with certain limitations (e.g. limited right to subcontract) for money
or a benefit-in-kind; and “self-employed” people are those who run a business and
take responsibility for its success or failure (Government of the United Kingdom,
2018). The “worker” category covers a wider range of work arrangements than the
employee category, and could apply to workers in casual, freelance and zero hours
contract work.® Only specific labour standards, including minimum wage, rest
breaks and general holiday provisions, apply to “workers”.

The 2017 Taylor Review of Modern Working Practices (Taylor Review) report
recommended keeping the three-tier system of employee vs. worker vs. self-
employed. The report argued that the opportunities of platform-based working
(including two-way flexibility and opportunities to work for those unable to work in
conventional ways) need to be protected while ensuring fairness for people who
work through those platforms and those who compete with them. The report also
recommended renaming the “worker” category to “dependent contractor”. The
report stated that “Dependent contractors are the group most likely to suffer from

8 Supplementary information about these definitions and how they are applied in practice is available in a
separate document.
9 Similar to the situation in Canada, determinations of employment status in the U.K. are based on

applying tests set out in case law to individual cases.
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/679853/FINAL_-_Employment_Status_consultation_-_FOR_UPLOADING_and_PRINTING.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/627671/good-work-taylor-review-modern-working-practices-rg.pdf

unfair one-sided flexibility and therefore we need to provide additional protections
for this group and stronger incentives for firms to treat them fairly”.

The Association of Independent Professionals and the Self-Employed (IPSE), the
Institute of Employment Rights (IER) and multiple UK unions criticized the Taylor
Review’s recommendations for not getting to the root of the issue of protections for
workers in non-standard work. The IPSE, for example, said the report “falls short of
solving the most pressing issue facing the UK’s flexible labour market—clarifying
what self-employment is” (Chamberlain, 2017). The IER called the
recommendations a “gift to ‘gig economy’ companies that hope to avoid the
minimum wage” (IER, 2017).

In February 2018, the UK government launched consultations to seek views on
whether the Taylor Review’s recommendations related to employment status would
work, as well as feedback on alternative approaches. In the discussion paper
released during the consultations, the government notes that employment status is
central to employment and tax law, but recognizes that it is a complex issue that
requires careful consideration (Government of the United Kingdom, 2018).

NON-STANDARD WORK AND OTHER FEDERAL PROGRAMS IN CANADA

Similar to labour standards, a number of Canada’s other social and economic
programs are generally based on standard work being the norm. For example,
employers must pay CPP and EI premiums for all of their employees, but not for
any self-employed workers they hire. The Canada Revenue Agency (CRA) can
make rulings on whether an individual is an employee or self-employed for the
purpose of the payment of these types of premiums. The CRA considers many of
the same factors used by labour inspectors, officials, adjudicators and the courts
when making these rulings.

However, there are some ways in which access to these programs has been
extended to workers in non-standard work. For example, in 2010, the federal
government introduced the El Special Benefits for Self-employed Workers (SBSE)
program as a way to allow self-employed workers in Canada to access maternity,
parental, sickness, compassionate care and family caregiver El benefits for which
they would normally not be eligible. Self-employed workers can opt-in to the
program and pay the same premiums paid by employees ($1.66 per $100 earned
up to a maximum) in order to become eligible for the benefits. They must wait 12
months after they have opted in before using any benefits.

Take-up for the program has been lower than expected. Though it was estimated in
2012 that 318,900 self-employed workers would opt in, only 13,000 were registered
as of May 2013 (4% of expected participation) (ESDC), 2016). By 2017, that
number had increased to 19,400 which, while still only 6% of expected participation,
was 10% higher than the previous year (ESDC, 2018). According to a 2016
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evaluation of the SBSE, there are several explanations for the low take-up (ESDC
2016):

o Income: In 2012, about one-third of self-employed workers in Canada did not
earn enough income from self-employment to access SBSE.

o Awareness: In 2012, only about one-quarter of self-employed workers had
heard about the SBSE.

o Disincentives: Based on a 2012 Survey of Self-employed People,
disincentives included: no longer being self-employed or other unspecified
reason (29.6%); not needing the insurance or already having access to
insurance (22.1%); not having enough information to decide (22.1%); and
premiums too high, benefits too low or participation looked like too much of a
hassle (17.5%).

e The evaluation also identified a number of differences in the gender, age and
income profiles of those who opted in to the SBSE compared to those who did not.
Though self-employed workers were more likely to be male, take-up was higher
among female, younger and lower-income workers. Those who made claims were
also: mostly women (95%); between the ages of 25 and 44 (91.3%); and living in an
urban area (88.2%) (ESDC, 2016). Most claims were made for maternity or
parental benefits.

e CPP can also apply to self-employed workers if they earn more than $3,500 in a
year. Self-employed workers must pay a full 9.9% contribution rate up to an annual
maximum contribution ($5,187.60 in 2018). Employees, meanwhile, split the 9.9%

contribution rate between themselves and their employer, making their rate only
4.95% and their annual maximum contribution half that of self-employed workers.

ISSUES FOR THE PANEL’S CONSIDERATION

e Who should be covered by federal labour standards?
o Should workers in non-standard work be covered by all labour standards?

o Should workers in non-standard work be covered by only a selection of core
federal labour standards? If so, what standards should apply?

o Should other federal programs be examined to better protect workers in non-
standard work?
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